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A CLASS ACT: Lead poisoning in Flint and Beyond: Can Victims Find Success Against 

Lead Poisoning Through Class Action Suits? 

 On April 25, 2014, the Detroit Water and Sewage Department switched the city of Flint, 

Michigan’s water supply from Lake Huron to the Flint River, which the department described as 

a cost saving measure for the poor, black majority city.1  Soon after, residents began to complain 

about the color, taste and odor of the water, while some residents reported a number of health 

related issues after drinking the water.2  Initially, the local government authorities assured residents 

that the water was safe to drink, and that there was no imminent health threat.3  A consulting group 

hired by the city even found that the water met federal and state standards (the group did not test 

for lead contamination.)4  

It was not until October 2015, after months of playing down residents’ complaints, that 

Flint city officials finally advised residents not to drink the water because of high levels of lead 

contamination and prompted city, state, and federal officials to tackle the problem. 5  After a 

scathing report by a task force created by Michigan Governor Dan Snyder to investigate the lead 

contamination, Governor Snyder placed the blame on the State Department of Environmental 

Quality and Control and its director, Dan Wyant, who later resigned after Wyant admitted that his 

Department was confused about federal regulations for making water less corrosive.6  As media 

reports have begun to highlight the alleged role of state officials in ignoring early signs of lead 

contamination, some of those affected by the lead contamination have sought relief through 

various lawsuits.7  
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Class Action 

Many residents have opted to file a class action lawsuit against the local and state 

governments, as well as state government officials in their individual capacity.8  The Federal Rules 

of Civil Procedure lists the requirements necessary to create a class:  

(a) PREREQUISITES. One or more members of a class may sue or be sued as 

representative parties on behalf of all members only if: 

(1) the class is so numerous that joinder of all members is impracticable; 

(2) there are questions of law or fact common to the class; 

(3) the claims or defenses of the representative parties are typical of the 

claims or defenses of the class; and 

(4) the representative parties will fairly and adequately protect the interests 

of the class.9 

 

 The class must also be certified if it falls within three different scenarios:  (1) separate 

actions would create the risk of incompatible standards of adjudication or impair the interests of 

class members;10  (2) the class shares a general claim against the opposing party;11  and (3) if 

questions of law or fact that are common to the class predominate questions affecting individual 

members, and a class action would be the superior method of bringing about a fair and efficient 

adjudication of the controversy.12  However, a significant hurdle for residents who wish to sue 

state and local officials is the doctrine of sovereign immunity.13  The doctrine grants immunity to 

a State from suit, while “governmental immunity” involves the similar immunity that is enjoyed 

by state’s political subdivisions. 14  More specifically, the chief question of liability against a 

municipality operating a water system is whether it is performing a governmental function, which 

would grant it immunity from tort liability, or a private/proprietary function, which would open it 

to liability.15  The state can only waive its immunity from suit through the legislature and an 

amendment to the state constitution, which resulted in many states passing laws waiving liability 

for certain enumerated torts.16  The U.S. Congress can also abrogate a States’ immunity pursuant 
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to the 14th Amendment in a federal statute.17  However, some residents have looked for ways to 

overcome that hurdle by filing suit under § 1983, alleging violations of residents’ rights under the 

14th Amendment.18  Other residents have also tried to allege gross negligence, which is another 

exception to governmental immunity.19  In one particular class action lawsuit filed against 14 

government officials, including Governor Snyder, residents alleged that they were exposed to 

contaminated water and suffered physical and emotional loss in the form “high levels of lead and 

copper in their bloodstreams, brains, bones and other organs, skin lesions and hair loss, chemical 

induced hypertension, autoimmune disorder, neurological disorders such as “brain fog”, seizure 

like convulsions, vision loss, and memory loss, psychological disorders such as depression, 

chronic anxiety, post-traumatic stress disorder and inability to cope with normal stress.”20  The 

parties sought class certification, an order declaring the conduct of the defendants unconstitutional, 

equitable relief in the form of repairs or property, and monitoring of the water operations of Flint, 

as well as compensatory, punitive damages, and an award of attorneys fees.21  Still, the defense of 

sovereign immunity proves to be a powerful deterrent for many of these residents seeking relief.22  

Safe Drinking Water Act 

 Residents could also try to sue local water suppliers under the Safe Drinking Water Act of 

1974 (SDWA).23  The Act establishes uniform quality standards for public water systems in the 

United States and places a duty on public water suppliers to meet those standards. 24  These 

standards can be enforced by private citizens through the SDWA’s citizen’s suits provisions, which 

state:  

Except as provided in subsection (b) of this section, any person may commence a 

civil action on his own behalf-- 

(1) against any person (including (A) the United States, and (B) any other 

governmental instrumentality or agency to the extent permitted by the 
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eleventh amendment to the Constitution) who is alleged to be in violation 

of any requirement prescribed by or under this subchapter; 

(2) against the Administrator where there is alleged a failure of the 

Administrator to perform any act or duty under this subchapter which is not 

discretionary with the Administrator; or 

(3) for the collection of a penalty by the United States Government (and 

associated costs and interest) against any Federal agency that fails, by the 

date that is 18 months after the effective date of a final order to pay a penalty 

assessed by the Administrator under section 300h-8(b)1 of this title, to pay 

the penalty.25 

 

  However, this does not create a private cause of action for victims to recover damages for 

violating provisions of the SDWA.26  This act can only force entities to comply with the quality 

standards set forth in the SDWA and initiate cleanup efforts.27  However, the SDWA does not 

“affect or the liability of any person under any other provision of state or federal law or restrict 

any right and remedies available under statutory or common law for damages, injury or loss 

suffered as a result of unsafe drinking water.”28  In order to have standing to sue under SDWA, 

plaintiffs must show that a case or controversy exists by showing that violation of the SDWA 

resulted in some injury in fact against the plaintiffs, which can include actual injury or a threat of 

actual injury.29  While SDWA does not preempt states in the field of regulation of public drinking 

water; the federal government preempts states regarding the standards for safe public drinking 

water.30  However, the enforcement of those standards is specifically left to the states.31  A recent 

example of a cause of action under the SDWA was a lawsuit filed by Flint resident, Melissa Mays, 

along with the American Civil Liberties Union of Michigan, Concerned Pastors for Social Action 

and the Natural Resources Defense Council, Inc. against Michigan state officials.32  The plaintiffs 

seek injunctive and declaratory relief under the SDWA, including ordering the Defendants to 

repair and replace all lead service lines at no cost to customers.33 

 

Relief Fund 
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 Another form of relief for victims of Flint’s water crisis could come in the form of 

compensation similar to methods used for victims of the September 11th terrorist attacks.34  A few 

days after the 9/11 terrorist attacks, the United States Congress passed the September 11th Victim 

Compensation Fund, which authorized the United States Attorney General to issue regulations 

regarding compensation for those injured in the attacks or the personal representative of those 

killed.35  The Attorney General also designated a Special Master to administer the compensation 

to victims.36  The Special Master gave victims two options: either waive all civil actions in return 

for a guaranteed recovery from a special fund or initiate a special cause of action in the United 

States District Court for the Southern District of New York.37  The Special Master created loss 

ranges based on the victims’ income up to the 98th percentile, which also factored in “extraordinary 

circumstances.”38  The fund was praised for providing a great deal of transparency, which included 

daily updates by the Special Master of median and average awards.39  A relief fund could be an 

efficient way to compensate victims since the claims would be limited to just the city of Flint.40  

However, unlike the 9/11 Victim Fund, there would be a much larger variety of claims related to 

property damage and personal injury.41  The fund could also be beneficial for state officials, who 

would forego a lengthy discovery process, which could reveal further damaging details of their 

alleged role in the Flint Water Crisis.42 

 As local, state and federal agencies look for ways to fix Flint’s water supply, the lingering 

specter of mass tort litigation hang over the head of Governor Snyder and other state and local 

officials.  But this problem is not limited to Flint, as reports uncover other cities with similar 

problems with lead contamination in their water supply.43  This only adds to the urgency in finding 

a legal avenue for victims to receive just compensation and/or injunctive relief for the egregious 

actions of state and local officials.44 
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